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ost attorneys have been involved in a litigation where they 

suspect that an adversary has failed to produce all relevant 

electronically stored information (ESI). Whether the failure 

to produce was intentional or due to a failure by the adver-

sary to preserve ESI (leading to the destruction of ESI), the 

requesting party is confronted with the difficult decision of 

whether to pursue discovery regarding its adversary’s efforts to search for, locate, pre-

serve and collect relevant ESI (aka “discovery on discovery” or “metadiscovery”). This 

article will: (1) discuss the interplay between cooperation and transparency in the 

context of discovery; (2) explore judicial decisions involving requests for discovery 

on discovery; and (3) provide practical advice for avoiding discovery on discovery 

and strategic considerations for the potential offensive use of discovery on discovery. 

Much has been written about the general expectation that parties cooperate in 

litigation to avoid discovery disputes. The Sedona Conference Cooperation Procla-

mation, Federal Rules of Civil Procedure, and countless judicial decisions extol the 

benefits of cooperation, and cooperation remains critical. Several of the Sedona 

Conference Principles discuss discovery on discovery as it relates to the intersection 

of the expectation of cooperation and the recognition that a responding party will 

be in the best position to respond to discovery. For instance, Sedona Conference 

Principle 3 provides that, “in some circumstances a party may effectively immunize 

itself from the risk of facing ‘discovery on discovery’ by cooperatively working to 

reach agreement on key ESI issues. Conversely, the failure to engage in meaningful 
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discussions about ESI discovery can lead 

to expensive motion practice, which 

may lead to adverse court orders.”1 

The Sedona Conference Principle 6 

provides that “[r]esponding parties are 

best situated to evaluate the procedures, 

methodologies, and technologies appro-

priate for preserving and producing 

their own electronically stored informa-

tion.”2 The “Introduction” to Principle 6 

explains that this “is premised on each 

party fulfilling its discovery obligations 

without direction from the court or 

opposing counsel, and eschewing ‘dis-

covery on discovery,’ unless a specific 

deficiency is shown in a party’s produc-

tion.”  

While refusing to cooperate is 

extremely risky in light of the availabili-

ty of sanctions under Federal Rule of 

Civil Procedure 37(f), there is no explicit 

requirement that a party be transparent 

as to what exactly was done to respond 

to discovery requests. Litigants should 

remain vigilant in recognizing when an 

adversary seeks to extend the concept of 

cooperation by demanding that a 

responding party also be transparent in 

responding to discovery requests.3 

Judicial Treatment of Requests for 
Discovery on Discovery 

Consistent with Sedona Conference 

Principle 6, courts are generally reluc-

tant to permit discovery on discovery.4 

While there is very little New Jersey state 

case law addressing discovery on discov-

ery, courts within the Third Circuit have 

held that discovery on discovery is 

“impermissible” and will usually deny 

such requests, unless the requesting 

party can demonstrate that the respond-

ing party acted in bad faith or unlawful-

ly withheld documents.5 Without any 

showing of bad faith or unlawful with-

holding of documents, requiring such 

discovery on discovery would “unrea-

sonably put the shoe on the other foot 

and require a producing party to go to 

herculean and costly lengths….”6  

Consequently, it generally takes more 

than a requesting party’s mere suspicion 

or a “conclusory allegation” that it has 

not received all of the relevant docu-

ments to persuade a court to permit dis-

covery on discovery.7 Decisions involv-

ing discovery on discovery are highly 

fact-sensitive, and some courts within 

the Third Circuit have permitted discov-

ery on discovery when a requesting 

party provides an “adequate factual 

basis” for questioning the efficacy of the 

responding party’s practices.8 District 

courts within the Third Circuit generally 

require a showing of “bad faith” or that 

the production was “materially defi-

cient” to justify discovery on discovery.9 

A requesting party may establish “an 

adequate factual basis” to justify such 

discovery through deposition testimony 

that a party never issued a litigation 

hold notice to important custodians; 

failed to issue it in a timely manner; 

and/or based upon an absence of docu-

ments produced from certain key custo-

dians or timeframes.10 

There are at least three different 

approaches commonly followed by 

courts concerning the discoverability of 

litigation hold letters themselves, 

depending upon jurisdiction. Some 

courts, including the District Court for 

the District of New Jersey, permit discov-

ery into preservation and document 

retention policies, but only upon a pre-

liminary showing of spoliation or dis-

covery misconduct.11 Under this analyti-

cal approach, litigation hold letters are 

generally considered privileged; howev-

er, when spoliation occurs, the letters 

become discoverable.12 On the other 

hand, some courts allow discovery of 

document retention policies without a 

preliminary showing of spoliation or 

discovery abuses.13 Even still, several 

courts have taken a different approach 

and have concluded that preservation 

efforts and document retention policies 

are not discoverable because they are 

not relevant to the claims and defenses 

at issue, pursuant to Federal Rule of Civil 

Procedure 26.14  

Practice Tips 
To avoid costly discovery on discov-

ery, parties should cooperate with one 

another and seek to enter into ESI proto-

cols that outline limits for how far a 

party can press for details on the discov-

ery decision-making process, and under 

what circumstances those limits may be 

relaxed. Assuming the responding party 

has done exactly what it agreed to do in 

an ESI protocol, a requesting party will 

have a more difficult time convincing a 

court to permit discovery on discovery. 

Parties should also consider including 

certain baseline showings in an ESI pro-

tocol necessary before a party is permit-

ted to seek discovery on discovery.  

The need to preserve ESI cannot be 

overstated, particularly when a party has 

been put on notice of its obligation to 

preserve such evidence. Whether a party 

intentionally or negligently destroys 

ESI, the potential consequence is having 
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to produce privileged information, par-

ticularly a litigation hold notice. Litiga-

tion holds and other preservation-relat-

ed documents are generally protectable 

attorney-client communications and 

attorney work product. However, and as 

discussed above, in many jurisdictions, 

sufficient preliminary evidence of spoli-

ation or other discovery misconduct 

may well give rise to court orders to dis-

close these documents, or, in some 

cases, a party’s decision to voluntarily 

produce them to defend against claims 

of misconduct. As such, attorneys 

should take caution to avoid including 

information in the hold notice that 

might ultimately prejudice their client’s 

position if the document is disclosed, 

including comments regarding litiga-

tion strategy, the merits of the claim, 

and confidential material that is not 

otherwise essential to the purpose of the 

hold notice. 

Cases in which courts have allowed 

discovery on discovery are reminders of 

the critical importance that: (1) litiga-

tion hold notices are timely issued; (2) 

custodians confirm receipt of the holds; 

and (3) custodians understand the 

importance of compliance with a litiga-

tion hold. Not only does discovery on 

discovery have the potential to signifi-

cantly escalate the cost of a litigation, 

but it also can completely steer a litiga-

tion away from consideration of the 

merits. 

The potential for discovery on discov-

ery should also serve as a reminder of the 

importance of preparing and formulat-

ing a discovery plan. This plan should be 

clear and detailed and each step taken 

(or not taken) must be memorialized to 

defend against the assumption that the 

requesting party will be doing every-

thing in its power to identify inconsis-

tencies in a production via deposition 

testimony (statements by witnesses indi-

cating that documents and/or communi-

cations exist), third-party subpoenas 

(third-party produced communications 

with responding party not otherwise 

produced), and comparison of docu-

ments produced by the requesting party 

to what was produced by the responding 

party (to identify documents produced 

by requesting party that responding 

party failed to produce as indicative of 

discovery deficiencies).  

Depending on how the court will 

approach the issue, and whether the 

court will require a showing of spolia-

tion, a requesting party is likely to be 

given wide berth from a court in fully 

exploring their adversary’s discovery 

efforts (or lack thereof) once a certain 

baseline showing of discovery miscon-

duct is made. The key to the effective 

use of offensive discovery on discovery 

is restraining the impulse to seek judi-

cial relief too early. Courts have regular-

ly rejected discovery motions based 

upon a requesting party’s “mere suspi-

cion” that an adversary has engaged in 

discovery misconduct. While it may not 

be appropriate for every case, an under-

standing of the mechanics of discovery 

on discovery is of critical importance to 

litigators who are regularly involved in 

matters with high volumes of ESI. � 
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